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Federal Litigation on ACA’s Requirement to Cover Preventive Services

On March 30, 2023, the judge in this case issued his long-awaited remedy order in Braidwood Mgmt. Inc. v. Becerra, 
on the appropriate remedy for his September 7, 2022 opinion, finding that the U.S. Preventive Services Task Force 
(USPSTF) experts’ appointments violated the Constitution’s Appointments Clause. The court vacated all actions of the 
U.S. Departments of Health and Human Services, Labor, and Treasury (the “tri-agencies”) implementing and enforcing 
the Affordable Care Act’s (ACA) requirement to cover without cost-sharing USPSTF preventive services with “A” or “B” 
ratings. The order also enjoined enforcement of those requirements in the future. The court also found that the PrEP
(a medication taken to prevent HIV contraction) mandate violates the plaintiffs’ rights under the Religious Freedom 
Restoration Act (RFRA) and stopped the tri-agencies from enforcing the PrEP mandate against the plaintiffs. 

Although the court held that the 
USPSTF’s appointments violated 
the Constitution, Congress 
essentially adopted the USPSTF’s 
recommendations that were in 
effect when it passed the ACA on 
March 23, 2010. Thus, it appears 
that the court’s ruling only affects 
USPSTF recommendations made 
or updated on or after March 23, 
2010, and therefore, plan sponsors 
are still required to cover as ACA 
preventive services USPSTF 
recommendations that were in 
effect prior March 23, 2010.

Both parties in the lawsuit can 
appeal the decision to the 5th 
Circuit within 60 days. We expect 
that the tri-agencies will ask for a 
stay of the decision pending 
appeal. In the short term, the 
court’s ruling appears unlikely to 
have an immediate impact on 
most plan sponsors. However, if 
the decision remains intact, plan 
sponsors could have significantly 
more flexibility in the manner in 
which they cover certain 
preventive services going forward, 
absent congressional action to the 
contrary.
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